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LYNCH, Chi ef Judge. This case involves crimnal |aws

meant to protect the security of the United States and rights
guaranteed to crimnal defendants by the Constitution.

In 1976, Congress passed the Arns Export Control Act
("AECA"), giving the President broad authority to regulate the
shi pment of defense articles to foreign destinations "[i]n
furtherance of world peace and the security and foreign policy of
the United States.” 22 U S. C. 8§ 2778 (2006). Three years |ater,
Congress further authorized the President to restrict the export of
"dual -use" technologies that serve both mlitary and nonmlitary
purposes. 50 U S.C app. 88 2401(5), 2402(2)(A). Individuals who
violate either set of export restrictions may be fined up to $1
mllion and i nprisoned for up to 20 years. 22 U. S.C. § 2778(c); 50
U S C 8 1705(c). The resulting regulatory scheneis intricate, in
order to conbat the sophisticated weapons deal ers whose activities
undermne U.S. interests.

The case at hand involves two defendants prosecuted and
convicted on charges of violating restrictions on the overseas
shi pnment of weapons-grade technol ogies. From1996 until 2008, Zhen
Zhou Wi and Yufeng Wei shipped tens of mllions of dollars worth of
sophi sticated electronic conponents from the United States to
China, withlittle regard for whether the parts that they sold were
export-controll ed. On appeal, Wi and Wi [|aunch a broad-based

attack on the federal government's arnms export control system-a
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regul atory schene that, they say, violates the Fifth Amendnent's
Due Process ( ause. W reject this attack. However, on two

counts of conviction, charging Wi and Wi wth exporting itens
restricted under the U.S. Munitions List, we find that the district
court erred in its instructions by not submtting to the jury an
el ement of the offense--an error that violated the defendants'
Si xth Amendnent right to a trial by jury and has not been shown to
be harm ess. Accordingly, we affirmW's conviction on 15 of the
17 counts, affirm Wei's conviction on 11 of the 13 counts, and
vacate the convictions of each defendant on two counts. W renmand

for resentencing.

A. Backgr ound

Zhen Zhou Wi and Yufeng Wi, both Chinese nationals,
married in China in 1988. Afterward, they each pursued graduate
degrees in the United States. In 1996, Wi returned to China to
found the Chitron Electronics Conpany Limted in Shenzhen
(" Chi tron-Shenzhen"). Chi tron- Shenzhen served as an el ectronic-
parts broker, purchasing conponents from international suppliers
and then selling themto custoners in China. It specialized in
mlitary and industrial parts.

The sanme year that Wi founded Chitron-Shenzhen, he al so
opened a branch purchasing office for the conpany in Massachusetts

call ed "Perfect Science and Technol ogy" and enpl oyed Wei to run the



office. Wi ran Perfect Science as a sol e proprietorship under her
own nane. In early 1998, W incorporated the office as "Chitron
El ectronics, Inc.” ("Chitron-US"), with Wi as the corporation's
presi dent and Wei as its business and finance manager. Throughout
this period, Wi oversaw the purchase of parts fromvendors in the
United States and the shipnment of those parts to Chitron's
custonmers in China. W and Wei divorced in 1999, although their
wor ki ng rel ati onshi p conti nued t hroughout the period covered in the
i ndi ct nment.

Wi oversaw t he business from Shenzhen. Once a year, he
traveled to the United States to visit the Chitron-US office, and
he remained in daily contact with Wi throughout the vyear,
coordinating the activities of Chitron-US through electronic
tasking lists and an onli ne dat abase system Meanwhile, Wi worked
as office manager of the Chitron-US branch, a role she served in
until 2007, when Stephen Ggliotti took over that position. By
that tinme, Chitron had five offices--three in China, one in Hong
Kong, and one in the United States--and over 200 enpl oyees. Each
year, the conpany purchased tens of thousands of parts, worth tens
of mllions of dollars, fromdozens of U S. suppliers.

Nearly all of Chitron's custoners were located in

mai nl and Chi na. Before 2005, Chitron-US would ship orders to



freight forwarders! i n Hong Kong, who t hen repackaged the itens and
sent themal ong to Chitron-Shenzhen, where they were inspected and
then finally sent to their ultimate recipients in China. In 2005,
Chitron established its own one-room branch office in Hong Kong,
staffed by a single part-tine enpl oyee who travel ed to Hong Kong a
few days a week while working full-tinme in Shenzhen. Thereafter,
Chitron-US exported parts directly to Chitron's Hong Kong office,
whi ch then forwarded the orders to Chitron-Shenzhen. W and \Wei
clainmed that they shipped parts through Hong Kong because it was
cheaper than sending themdirectly to China.

Before exporting parts from the United States, a
Chi tron- US enpl oyee--usual | y Wi --woul d prepare a " Shi pper' s Export
Decl aration" ("SED'), as required by the Comrerce Departnent's
Foreign Trade Regul ations. See 15 CF. R 8 30.2(a)(1); see also 13
Uus C § 301. Wi always entered the code "NLR' ("no |icense
required”) on the fornms to indicate that no export licenses were
required for the goods that Chitron-US was shi pping. Wei al so
Iisted "Hong Kong" as the "country of ultimte destination"” for the
parts, and entered the nanes of the freight forwarders--and | ater

Chitron's Hong Kong office--as the parts' "ultimte consignee."

A "freight forwarder” is "a transportation broker who
assenbl es and consol i dat es nunmerous snall shipments into one | arge
| oad, arranges for |ong-haul transportation of the consolidated
shi pnment, breaks the consolidated load into small i ndividual
shi pnrents, and delivers those packages to the ulti mate consi gnees. "
Regul ar Common Carrier Conference v. United States, 793 F.2d 376,
378 (D.C. Cr. 1986) (Scalia, J.).
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How much Wi and Wi actually knew about the United
States' export control regine was hotly contested at trial. Wi
occasionally presented hinself to custoners as an export conpli ance
expert with a specialty in mlitary products. According to Chitron
staff, for nost of its history the conpany had no export conpliance
policy, nor did it give any conpliance training to its enpl oyees.

Nevert hel ess, as early as 1996, soneone at Chitron-US had
printed out pages from the Comerce Departnent's Export
Adm ni stration Regulations ("EAR'), 15 C.F.R pts. 730-774, and
pl aced theminto a fol der | abel ed "export" inside a box marked "W
files." Comunications between Wi and Wei around this tine also
evidence that the two were aware of legal restrictions on the
export of certain electronics to China. In April 1997, Wi told W
in an e-mail that she had | earned from United Parcel Service that
she was required by law to obtain an export license in order to
ship a certain part. That sanme nonth, Wi also told Wi that a
vendor had refused to sell to her after she nentioned that her
custonmer was in China, and that the "big lesson" from this
"m stake" was to avoid providing "extra" information to vendors.
Wi agreed, suggesting that Wi not tell suppliers that she sold
parts to China, and later instructing that she should sinply avoid
telling suppliers that she exported parts at all.

Begi nning in 2000, Chitron's |ack of export licenses for

its products becane a bigger and bi gger concern for the conpany.



I n 2001 and 2002, WMaylyn Atkinson Mirphy, a Chitron-US enpl oyee,
repeatedly told Wi that vendors had begun to ask for "end user
information,"” such as where Chitron woul d be shi pping the parts and
whet her those parts would be used with products that had mlitary
appl i cati ons. In response, W explained to Mrphy that his
priority was to "get business done" while avoiding "trouble if the
parts are really sensitive and defense related.” He told her that
"[t]he key is to avoid submtting end user information and get the
[pl]arts ordered,” and suggested that if vendors asked her, she
should tell themthat she did "not know where the parts ship."

I n August 2002, Wei raised simlar concerns wwth Wi: she
said that she was worried about shipping a part that was "not for
exporting [to] China" and that she feared there mght be "sone
strict rule from[Cluston{s] if they see the part nunber.” W
suggested to Wi that she could instead enter a different part
nunber on the shi ppi ng docunents.

I n June 2003, a vendor at an electronics trade showtold
Wei that she would be interested in doing business with Chitron
"provi ded you guys can, you know, supply the export |icense[s].
You are supplying the export licenses, are[n't] you?" Accordingto
Mur phy, Wei said "yes," even though Chitron had never obtai ned, nor
ever even applied for, an export license for any part. Wi |ater
e-mai l ed Wi about the exchange, telling him that the vendor had

"realized that we export nost [of] their products to China," that



"all their itenms (or nost) should have [a] |icense for exporting,"
and that "they becane susp[i]cious how we file the application or
forms for exporting." She warned Wi that it would be difficult to
obtain parts from that vendor in the future, due to "exporting
getting nore strict, especially to China."

As nore and nore vendors di scovered that Chitron pl anned
to ship parts to China, and as the vendors refused to sell to
Chitron unl ess it obt ai ned export | i censes, Chitron- US
staff--including Wi--began to note these so-called "problem
orders” in the tasking lists. By 2005, vendors were telling Mirphy
"every day" that Chitron needed export licenses to ship the parts
it wanted to China; Murphy would then relay these nessages to Wi,
who woul d i nformWi. Several Chitron-US enpl oyees rai sed concerns
about export restrictions with Wei, especially those regarding the
shipnment of mlitary parts to China, but according to the
enpl oyees' testinony, Wei either "l aughed themoff" or accused t hem
of "insubordination."

I n a 2005 performance revi ew, Wi expressed di sappoi nt nent
that Murphy had failed to reach her "m ni mum purchases." Mirphy
explained that it had been difficult for her to keep her nunbers up
"because a | ot of our vendors require export licensing." She |eft
the conpany a few nonths later, in part because she "didn't think
they were doing the right thing." 1In 2007, Ggliotti attended a

day-long informational neeting on export conpliance, and he was



"shaken up" by what he learned there about the liability he and
Chitron could face for their past conduct. He called W that
evening and told Wi that "we have to redo the entire workflow
process in the conpany to neke sure that we're abiding by the
| aws. " A few days later, Ggliotti nmet with Wi in person to
di scuss a proposal Ggliotti had drafted for how Chitron could
ensure its conpliance with U S. export |aws. Wi responded that
Ggliotti was "overreacting”" dueto Ggliotti's "personal politica

beliefs,” that the export laws did not apply to Chitron because it
shi pped to Hong Kong rather than to China, and that Ggliotti's
proposal s woul d be too expensive and affect too nmuch of Chitron's
busi ness.

When Ggliotti raised the issue with Wi once nore in
Cctober 2007, W again accused Gagliotti of overreacting,
enphasi zing that Ggliotti's priority was to "keep the U S. office
running profitably.” W added: "I'mnot afraidtogotojail. Are
you?" Ggliotti quit the next day.

Only after Ggliotti's resignation did Wi i npl enent sone
export conpliance neasures, which included a formal process for
checking to see whether parts were export-controlled, export-I|aw
training for Chitron personnel, and the appointnment of Chitron-US

enpl oyee Bo Li as "conpliance officer.”
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B. Charges

In 2008, Wi and Wei were arrested and | ater indicted for
34 counts of export-related offenses. After a 23-day jury trial
and various post-trial notions, the two were ultimately convicted

as foll ows:

-The Munitions List Counts: Both Wi and Wi
were convicted on two counts for, on two
occasions in June 2006, exporting to China
wi thout a license "phase shifters" that are
designated as defense articles on the U S
Munitions List, 22 CF. R pt. 121.

-The Commerce Control List Counts: Both Wi and
Wei were convicted on seven counts, and WI was
convicted on five additional counts, for, on
vari ous occasions between My 2004 and My
2007, exporting to China wthout a |icense
electronic converters that are controlled
under the Commerce Control List, 15 CF. R pt.
774.

-The Conspiracy Count: Both W and Wi were
convicted under 18 U S.C. 8 371 on one count
of conspiracy to violate both the Minitions
Li st and Commerce Control List restrictions.

-The SED Counts: Both Wi and Wi were
convicted on two counts for conspiring to file
materially fal se Shi pper's Export Decl arations
wi th the Comrerce Departnment by m sstating the
ultimate reci pients and destinations of their
exports, in violation of 18 U S.C. §8 371, and
for devising a schene to falsify or concea
material facts in a matter wthin the
jurisdiction of the United States, in
violation of 18 U . S.C. § 1001(a)(1).

-The Immgration Count: Finally, Wi was
convicted on one count for nmaking materia

fal se statenents in an i mm gration
application, in violation of 18 US. C 8§
1546(a) .
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Wi and Wei were acquitted on several additional counts.
WI was sentenced to 97 nonths in prison, and Wi was sentenced to

36 nont hs.

A. Muni tions List Counts

On the Munitions List counts, the prosecution alleged
that Wi and Wei twice unlawfully exported "phase shifters"? to
China without a license. See 22 U.S.C. 8§ 2778(b)(2); 22 CF.R pt.
121. W and Wei argue that the Munitions List convictions should
be reversed because the Minitions List restrictions are
unconstitutionally vague. In the alternative, they argue that
their convictions should be vacated because the jury instructions

were fatally flawed.® W consider both argunents de novo. See

Uphof f Figueroa v. Alejandro, 597 F.3d 423, 434 (1st C r. 2010)

(jury instructions); United States v. Lachman, 387 F. 3d 42, 50 (1st

Cr. 2004) (vagueness). We reject the constitutional vagueness
argunent, but we agree that the jury instructions were flawed and

so vacate the convictions on the Munitions List counts. W address

Two waves are said to be "out of phase" when they have the
sane frequency but reach their peaks at different points. A phase
shifter can change the phase of one of the two waves so that the
waves exactly line up with one another (or, vice versa, so that
waves that were previously "in phase” no longer line up with one
anot her). See generally Wisman, The Essential Guide to RF and
Wreless, at fig. 4-23 (2d ed. 2002).

Wi and Wei al so raise several additional challenges to the
Muni tions List convictions, but we need not reach them because we
vacate the convictions due to the flawed jury instructions.

-12-



Wi and Wei's constitutional argunments inasnmuch as they affect the

scope of the remand. Conpare Burks v. United States, 437 U S. 1,

11 (1978) (retrial barred by Double Jeopardy C ause if evidence
suppl i ed by the governnent woul d be legally insufficient to sustain

conviction), with United States v. U ciuoli, 513 F. 3d 290, 297 (1st

Cir. 2008) (new trial permssible where error is confined to jury

instructions), cert. denied, 131 S. C. 612 (2010).

Statutory and Reqgul atory FranmeworKk. The Arnms Export

Control Act authorizes the President "to control the inport and t he
export of defense articles.” 22 U S. C. 8§ 2778(a)(1). Under the
AECA, the President may "designate those itenms which shall be
consi dered as defense articles" and "pronul gate regul ati ons for the
import and export of such articles.™ Id. The President has
del egated this responsibility to the State Departnent. Exec. O der
No. 11,958, 42 Fed. Reg. 4311 (Jan. 18, 1977).

A designated "defense article" may not be exported from
the United States without a license fromthe State Departnent. See
22 U.S.C § 2778(b)(2). The AECA crimnalizes "willful[]"
violations of this export license requirenment. 1d. 8 2778(c).
The AECA further provides that the designation of an item as a
"defense article[]" nmade via "regulations issued under [the
statute] . . . shall not be subject to judicial review" Id. 8§
2778(h). Because the United States suspended nunitions exports to

China after the Tianannen Square killings in 1989, the State
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Departnent will not grant a license to export defense articles to
that country. See 22 CF. R § 126.1(a); Suspension of Minitions

Exports to PRC, 54 Fed. Reg. 24,539 (June 7, 1989); see also United

States v. Holnmguist, 36 F.3d 154, 157 (1st Cr. 1994), cert.
deni ed, 514 U. S. 1084 (1995).

Pursuant to the President's authority under the AECA, the
St ate Departnent has pronul gated the International Traffic in Arns
Regul ations ("ITAR'), 22 C.F.R pts. 120-130, which include the
US Mnitions List, id. pt. 121. The Munitions List is not a
conpendi umof specific controlled itens; instead, it is a series of
categories describing the kinds of itens that qualify as "defense
articles" requiring export licenses. The Miunitions List contains
"attributes rather than nanes,” and for good reason. As has been
expl ai ned:

[Aln effort to enunerate each item would be

futile, not only because sone are bound to be

over | ooked (inagine a regulation that triedto

list all bicycles by manufacturer and nodel

nunber) but al so because manufacturers change

their designations. The Mark 4 may be

succeeded by a Mark 5, or the CQ T nodel may

becone the CQ X

United States v. Pulungan, 569 F.3d 326, 328 (7th G r. 2009)

(Easterbrook, C. J.).

A manuf act urer unsure about whether a particular itemis
a "defense article" covered by the Minitions List my file a
"commodity jurisdiction” (CJ) request with the State Departnent.

The determination is made by the Directorate of Defense Trade
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Controls wthin the State Departnment, in consultation with the
Departments of Defense and Conmerce, as well as other governnent
agencies and industry. See 22 CFR § 120.4.°¢ These CJ
determ nations are never officially published in regulations or
ot her governnent pronouncenents.

The specific phase shifters at issue in this case were
both made by M A-Com fornerly a subsidiary of Tyco El ectronics,
and bore the product nunbers "MAPCGWO003" and "MAPCGWO002." The
governnent alleges that these phase shifters fell under Category
Xl (c) of the Munitions List. That category covers "[c]onponents,
parts, accessori es, attachnent s, and associated equipnent
specifically designed or nodified for use with the equipnment in
[ Categories Xli(a) and Xl (b)], except for such itenms as are in
normal commercial use." 22 CF.R § 121.1(c)(Xl)(c).>

Vagueness. At the outset, we address the defendants’

argunent that this carefully crafted regul atory schene--which has

“Not hing in the relevant regul ati on states that manufacturers
are the only parties that can submt CJ requests, see 22 CF. R 8§
120.4, although the State Departnent “"prefer[s] that the
manuf act urer submt the request because of the background and sal es
information required.” U S. State Dep't, Directorate of Defense
Trade Controls, Comodity Jurisdiction (CJ) FAQ (COct. 2011),
avai | abl e at http://ww. pnddt c. st at e. gov/ f aqs/ docunent s/ FAQ _CJ. pdf.

Categories Xl(a) and XI(b), in turn, contain exanples of
products that qualify as "[e]lectronic equipnent . . . specifically
desi gned, nodified or configured for mlitary application,” ranging
from "underwat er acoustive active and passive counterneasures” to
systens "[d]esigned or nodified using burst techniques . . . for
intelligence, security or mlitary purposes.” 22 CF.R 8
121.1(c) (X)) (a), (a)(2), (b)(2).
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remained in place for nore than a quarter century--is
unconstitutionally vague. The Fifth Amendnent's Due Process C ause
requires that "a crimnal statute provide adequate notice to a
person of ordinary intelligence that his contenplated conduct is

illegal." Buckley v. Valeo, 424 U S 1, 77 (1976) (per curiam;

see also United States v. Anzalone, 766 F.2d 676, 678 (1st GCr.

1985). The "void for vagueness doctrine" addresses at |east two
di screte due process concerns: "first, . . . regulated parties
shoul d know what is required of themso they may act accordingly;
second, precision and guidance are necessary so that those
enforcing the law do not act in an arbitrary or discrimnatory

way." FCCv. Fox Television Stations, Inc., 132 S. C. 2307, 2317

(2012).

Wi and Wi enphasize only the first of these two
concerns, and appropriately so, since Minitions List Category
Xl (c), when placed within its larger regulatory framewrk, sets
forth reasonably precise standards for enforcenent. To be within
the reach of the Munitions List at all, an itemnust qualify as a
"defense article," a term defined by the ITAR with consi derable

specificity.® Moreover, the particular Minitions List category at

An article . . . may be designated or determned in the
future to be a defense article . . . if it: (a) Is specifically
desi gned, devel oped, configured, adapted, or nodified for a
mlitary application, and (i) Does not have predom nant civil
applications, and (ii) Does not have performance equivalent
(defined by form fit and function) to those of an article or
service used for civil applications; or (b) Is specifically
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issue inthis case--Category Xl(c)--ties its coverage to Categories
Xl(a) and X (b), which in turn contain specific exanples of
el ectroni c systens and conponents covered by the I TAR See supra
note 5. And to ensure that the regulation does not ensnare
unwi tting exporters sellingtonon-mlitary clients, Category Xl (c)
also explicitly excludes itens "in normal commercial use.” 22
CF.R 8 121.1(c)(Xl)(c).

Al together, this framework provi des specific guidance
that woul d allow individuals and | aw enforcenent officials alike
t o det erm ne whet her the phase shifters fall within Category Xl (c).
At trial, both the governnment and the defendants presented expert
testinmony regarding the design and the use of phase shifters; on
this basis the jury could have made di screte factual determ nations
on the matter. Granted, the evidence presented at trial could
support alternative interpretations, yet "aregulationis not vague
because it may at times be difficult to prove an incrimnating fact
but rather because it is unclear as to what fact nust be proved."

Fox Television Stations, Inc., 132 S. . at 2317. Here, it is

quite clear what specific facts woul d determ ne whet her the phase
shifters fall within Category Xli(c): whether they were designed

for mlitary use; whether they are used in conjunction with the

desi gned, devel oped, configured, adapted, or nodified for a
mlitary application, and has significant mlitary or intelligence
applicability such that control under this subchapter is
necessary." 22 CF.R § 120.3.
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itens described in Categories Xl(a) and (b); and whether they are
al so anmenable to normal commercial uses that would take them
out side the scope of the I TAR

Wi and Wi have a sonewhat stronger case when they
enphasi ze that Category Xl (c)'s broad |anguage and |ack of
techni cal paraneters do not give "fair notice" to a "person of
ordinary intelligence" that phase shifters are Minitions List-
controlled. Cf. id. at 2317. After all, as the defendants note,
phase shifters are small, technologically conplex mcrochips;
unli ke the bonb and ammunition parts at issue in other cases,’ the
phase shifters may not have a self-evidently mlitary purpose in
the eyes of an ordinary person.

But Wi and Wei are not just ordinary people sending gifts
to friends living overseas. They managed a nmultimllion-dollar
enterprise; their conpany, Chitron, specifically pursued mlitary
custoners; and Wi pronoted hinself as both an exporter of mlitary
supplies and an export conpliance expert. The export of mlitary
equi pnent in particular is a "sensitive business"” directed by "a
relatively smal |l group of sophisticatedinternational businessnen.”

United States v. Lee, 183 F.3d 1029, 1032 (9th Cr.), cert. denied,

528 U. S. 990 (1999); see also United States v. Swarovski, 592 F. 2d

'See, e.g., United States v. Sun, 278 F.3d 302, 308-09 (4th
Cr. 2002) (tail-gun pods, underwater mnes, mssile fins, and
assenbl i es for various weaponry); United States v. Mirphy, 852 F. 2d
1, 4 (1st Gr. 1988) (Redeye missile, M16 rifles, submachi ne guns,
and anmunition), cert. denied, 489 U S. 1022 (1989).
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131, 133 (2d Gr. 1979). It is not too much to ask these
busi nessnmen and businesswonen to conply wth export control
regul ations, even if the nmeani ng of those regul ati ons m ght not be
i mredi ately obvious to soneone | acking the sanme sophistication.

Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455

U S. 489, 498 (1982) (econonmic regulations are "subject to a | ess
strict vagueness test because . . . businesses, which face econom c
demands to plan behavior carefully, can be expected to consult
rel evant legislation in advance of action"). Furthernore, the
ACEA' s i npl enenti ng regul ati ons establ i sh t he comodi ty
jurisdiction determ nation process in order to allow private
parties to obtain an official governnment answer on whether an item
is covered by the Munitions List before they engage in potentially
unl awful conduct, see 22 CF.R § 120.4, a feature that further
mtigates any concern about the | awtrappi ng an unwary deal er. See

Vill. of Hoffman Estates, 455 U S. at 498; see also Lachman, 387

F.3d at 57; Lee, 183 F.3d at 1032.8
Finally, the AECA s scienter requirenent covers only
"Wl 1ful[]" violations of the |law s export restrictions. 22 U S. C

§ 2778(c). The Act does not "inpose crimnal penalties on innocent

8Wile State Departnment guidance suggests that Wi and Wi
woul d have needed a "l etter of authorization" fromMA-Comin order
to obtain a CJ determination, see US. State Dep't, Commodity
Jurisdiction (CJ) FAQ, there is no reason to doubt that Wi and Wi
coul d have satisfied that requirenent if they had made any effort
to do so.
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or negligent errors.” United States v. Davis, 583 F.2d 190, 193

(5th Gr. 1978). Were a statute "explicit[ly] provi[des] that a
crimnal violation of its terns must be "willful,'" the void-for-

vagueness doctrine is especially inapposite, see United Union of

Roof ers, Waterproofers & Allied Wrkers v. Meese, 823 F. 2d 652, 659

(1st Gr. 1987) (Breyer, J.), since the statute itself ensures that

"good-faith errors are not penalized,"” Harris v. MRae, 448 U. S.

297, 311 n. 17 (1980). By crimmnalizing only willful violations of
the law, the statute's scienter requirenent "protects the i nnocent
exporter who m ght accidentally and unknow ngly export a proscri bed
conponent or part." Lee, 183 F.3d at 1032-33.

Qut side the First Anmendnment context, we consi der "whet her

a statute is vague as applied to the particular facts at issue,"”

for a defendant "who engages in sone conduct that is clearly
proscri bed cannot conplain of the vagueness of the |aw as applied

to the conduct of others."” Holder v. Hunanitari an Law Project, 130

S.Ct. 2705, 2719 (2010) (enphasis added) (internal quotation marks
omtted). W need only determne whether the AECA and its
regulations were vague "as applied to these particular
def endants"--in other words, whether Wi and Wei "in fact had fair
notice that the statute and regul ati ons proscri bed their conduct."

United States v. Hsu, 364 F.3d 192, 196 (4th Cr. 2004). And as

the district court concluded, there was anple evidence at tria
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that Wi and Wei actually believed that the phase shifters required
government |icenses for export.

Before any of the exports at issue occurred, Chitron-US
received a purchase order and later a price quotation fromits
supplier, Richardson Electronic; both docunents warned Chitron
specifically that the MAPCGWO003 phase shifter was subject to
export control under the authority of the State Departnent, that
exporting the itemmy require prior governnent approval, and that
t he phase shifter fell under Category Xl of the Minitions List.

Chitron-US also received simlar warnings in regard to
the MAPCGWO002 phase shifter: first, from another supplier,
M crowave Conponents, Inc., which sent Chitron a price quotation
and later an invoice for the MAPCGWO002 phase shifters that
included a disclainmer cautioning that exports may require prior
authorization from the U 'S governnent and that it was the
purchaser's sole responsibility to conmply with US  export
licensing requirenments; and second, from Ri chardson El ectronics,
which sent Chitron a price quotation on the MAPCGAGWO002 phase
shifters that included a warning that the part was subject to State
Department export controls, that it may require prior governnent
approval for export, and that it fell under Category Xl of the

Muni tions List.?®

Wi and Wei raise several objections to this evidence. First,
t hey contend that the "purchase order” on which the district court
relied was in fact a "picking docunent"” wused internally by
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The jury could infer that Wi and Wi were aware of these
war ni ngs. The two were "hands-on m cro-managers,"” Wi supervised
the Chitron-US office and was involved in the day-to-day
pur chasi ng, and Wei conmmuni cated daily with Wi via tasking |ists--
all good reasons to attribute Chitron's knowledge to the
def endants. Moreover, Wi and Wi repeatedly attenpted to di sgui se
the fact that they were exporting to China and that they | acked t he
necessary |licenses to do so--further evidence that the defendants
knew t hey were violating U S. export regul ati ons when t hey shi pped
t he phase shifters to China w thout government perm ssion. See

United States v. Sasso, 695 F.3d 25, 29 (1st Cr. 2012); United

States v. Cranston, 686 F.2d 56, 62 (1st G r. 1982).

Ri chardson, to which Chitron woul d never have had access. However,
testinony at trial indicated that the picking docunent was
identical to the packing |list Ri chardson included in the package
for the buyer.

Second, Wi and Wei argue that the district court regarded the
Ri chardson warnings as unreliable, and admtted them as busi ness
records only as to the question of "whether or not [the phase
shifters] were bought and sold,” but not as to the contents of the
acconpanyi ng warnings that Chitron received. But in fact, the
court admtted the picking docunent for the MAPCGWO003 phase
shifter for all purposes, and admtted the testinony of Richard
Catey, a Richardson enpl oyee, for the purpose of establishing the
contents of the warnings that Chitron received.

Third, Wi and Wei claimthat because the Ri chardson war ni ngs
only advi sed that the phase shifters "may" require prior government
approval for export, the warnings fell short of constitutiona
notice requirenents. However, the warnings specifically referenced
the State Departnent's authority over the phase shifters and their

presence on Munitions List Category XI. As a whole, the | anguage
of the warnings was sufficient to put Wi and Wi on notice and
direct them to conduct a further inquiry as to the |icense

requi renents for exporting the phase shifters.
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In sum Wi and Wei cannot claimthat they |lacked "fair
notice" of the Category Xl (c) restrictions, and those restrictions
are not so standardless as to allow for arbitrary enforcenent.
Accordingly, we hold that the Mmnitions List restrictions--as
applied to Wi and Wi — are not void for vagueness. Accord Hsu, 364
F.3d at 196-98 (rejecting void-for-vagueness challenge to the

Munitions List); Lee, 183 F.3d at 1031-33 (sane); United States v.

Greqgg, 829 F.2d 1430, 1437 (8th Gr. 1987) (sane), cert. denied,
486 U.S. 1022 (1988); Swarovski, 592 F.2d at 132-33 (sane).

Jury Instructions. Wi and Wi are on much stronger

footing when they chal l enge the district court's instructionto the
jury that it nust accept without question the State Departnent's
after-the-fact determnations that the phase shifters were
controlled by the Minitions List. Wi and Wi argue that by
removing fromthe jury the question of whether the phase shifters
fell under the Miunitions List, the instructions violated their
right to a jury finding on each essential elenent of the crine.
As aninitial rejoinder, the governnent clains that since
t he AECA precl udes judicial reviewof defense articl e designations,
see 22 U.S.C. § 2778(h), the statute also bars jurors fromdeci di ng
whet her a particular itemidentified as a defense article in a CJ
determ nation actually neets the criteria of the Munitions List.
The Seventh Circuit previously rejected this argunent, observing

that § 2778(h) only covers designations nade "in regul ations," and
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that a CJ determnation by the D rectorate is "not in a
regul ation.” Pulungan, 569 F.3d at 328. However, the governnent

urges us instead to follow the decision in Karn v. U S Dep't of

State, 925 F. Supp. 1 (D.D.C. 1996), renanded on ot her grounds, 107

F.3d 923 (table), 1997 W 71750 (D.C. Cir. 1997) (per curiam
(unpubl i shed opinion), which held that 8 2778(h) does shield CJ
determ nations fromjudicial review See id. at 5-6

In this case, however, we need not decide the difficult
questions of whether the provision's reference to "regul ations”
includes CJ determ nations or certifications to courts, or whether
the phrase "judicial review' applies to juries. Even if 8§ 2778(h)
does bar jury review of CJ determ nations and/or certifications,
there would be serious constitutional problens if we read that
provision to render Directorate determ nations i ssued after exports
have al ready occurred as being retroactively dispositive as to the

coverage of the Munitions List. Cf. Ashwander v. Tenn. Valley

Auth., 297 U. S. 288, 346-48 (1936) (Brandeis, J., concurring). CQur
concern is not whether the formof the designations sufficed, but
the timng: the governnment may not decide for itself that sone
prior act by a crimnal defendant violated the Iaw, and thereby
remove that determ nation fromthe province of the jury.

As of June 2006, the time of the exports in question, no
official determnation had been nade as to the presence of the

phase shifters on the Miunitions List. Indeed, at the time there

- 24-



was disagreenent even within the governnment as to the proper
categorization of the phase shifters. The itens apparently had
some commercial utility, including in civilian aviation and cel
phone technol ogy. |n February 2002, the Comerce Departnent issued
Comodity C assifications concluding that the phase shifters were
dual -use itenms covered by the Commerce Control List (which would
indicate that they did not fall within the scope of Miunitions List
Category Xl (c)). But in August 2003, the Defense Departnent's Tri -
Services Cormmittee verbally infornmed the manufacturer of the phase
shifters that the itens should be I TAR-controlled and thus under
the authority of the State Departnent. This advice was never nmade
public.?®

It was not until Decenber 2007, 18 nonths after Chitron

exported the phase shifters in question, that the D rectorate

¥The fact that governnent officials di sagreed about the proper
classification of phase shifters does not nean that Category Xl (c)
is fatally vague. For instance, two police officers m ght disagree
whet her the barrel of a shotgun is greater or |ess than 18 inches,
per haps because they have different ideas about how | ength shoul d
be neasured. See, e.qg., United States v. Shaw, 670 F.3d 360
365-66 (1st Cir. 2012) (discussing nmethods for measuring barrel
l ength). But that does not nean the statutory provisions defining
“"firearm by barrel length, 26 U S.C § 5845(a)(1)-(4), are void
for vagueness. A statute can satisfy the Due Process C ause and
still present occasional close calls.

Moreover, the fact that government officials disagreed about
the proper classification of phase shifters does not defeat the

nens rea elenment of the offense. Wi and Wei mght well have
believed that the phase shifters were Minitions List-restricted
even whil e sone governnent officials were doubtful. After all, the

defendants were not privy to the State and Comrerce Departnents
del i berations on the matter.
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issued a CJ determnation confirmng that the MAPCGWO003 phase
shifter fell wthin the coverage of the Minitions List. The
Directorate never issued a CJ determnation at all for the
MAPCGWD002 phase shifter, but rather sinply certified to the
district court before trial, years after the export, that it was in
fact covered by the Munitions List.

Neverthel ess, at the conclusion of the trial, the
district court, over the defendants' objections, instructed the
jury that it should not consider "the appropriateness of the
determ nations made by the State Departnent” as to whether the
phase shifters fell under the Munitions List. Instead, the court
told the jury that it should only decide "whether the governnent
has proved beyond a reasonabl e doubt that the Secretary of State
determ ned that the charged parts were defense articles on the
[ Munitions List] at the tinme of export.”

To see why this instruction inproperly wested a key
question fromthe jury, we go back to first principles. "In the

crimnal law, both a cul pable nens rea and a crimnal actus reus

are generally required for an offense to occur.” United States v.

Apf el baum 445 U. S. 115, 131 (1980); accord United States .

Vil ches-Navarrete, 523 F.3d 1, 21 (1st Gr.) (Lynch, J., and

Howard, J., opinion of the court in part and concurring in part),

cert. denied, 555 U S. 897 (2008). To use a straightforward and

famliar exanple: the crine of possessing an unregi stered firearm
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26 U. S.C. 8§ 5861(d), requires (1) that the defendant possessed an
unregi stered weapon classified as a "firearnm under the National

Firearns Act (the actus reus), and (2) that the defendant "knew of

the features of his [weapon] that brought it within the scope of

the Act" (the nens rea). Staples v. United States, 511 U S. 600,

619 (1994).

In the ordinary course, the actus reus elenent wll be

easier to prove than the nens rea. The National Firearns Act says
that a shotgun having a barrel of less than 18 inches nust be
regi stered, see 26 U.S.C. 8§ 5845(a), and barrel length may be

readily nmeasured. Thus, in United States v. Shaw, 670 F.3d 360

(st Cr. 2012), it was uncontested that the barrel of the
def endant's shot gun neasured only si xteen and a quarter inches; the
i ssue in di spute was whet her the defendant knew that the barrel was

shorter than the requisite length. Conpare id. at 364 (mpjority

opinion), and id. at 368-69 (Boudin, J., concurring), wth id. at
376 (Lipez, J., dissenting).

But even where the evidence is sufficient to show the
necessary nens rea, the governnent still nust always "neet its

burden of proving the actus reus of the offense.” United States v.

Wi t eside, 285 F.3d 1345, 1353 (11th G r. 2002). For instance, if
a defendant m stakenly thinks that the barrel of his unregistered
shotgun is shorter than eighteen inches when in fact it is |onger

than that length, he is innocent of the crine of possessing an
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unregi stered firearm even though he had the requisite guilty m nd.

Cf. United States v. De La Torre, 599 F.3d 1198, 1204 (10th GCr.

2010) (governnment nust "prove[] the defendant had the requisite
guilty mnd" and "prove the defendant did possess the particul ar

control |l ed substance charged in the indictnent"), cert. denied, 131

S. Ct. 227 (2010).

Here, to convict the defendants of violating the AECA, 22
US C 8§ 2778(c), the jury had to find not only that the defendants
acted wwth the requisite nens rea (w |l fulness), but also that they
actually commtted the actus reus charged (viol ation of regul ati ons
i ssued under the statute). Put differently, evenif the jury found
that Wi and Wei believed that phase shifters fell within the
Muni tions List restrictions, it would still have to concl ude that

the phase shifters actually did fall within the Minitions List

restrictions (regardless of Wi and Wei's beliefs). And as to
whet her Wi and Wei viol ated regul ati ons i ssued under the AECA, the
proper question for the jury was whether Wi and Wi's conduct

violated the rel evant regul ations as those regul ati ons exi sted at

the ti ne the conduct occurred. See Lindsey v. Washi ngton, 301 U. S.

397, 401 (1937) ("The Constitution forbids the application of any
new punitive neasure to a crine already consummated, to the
detrinment or material disadvantage of the wongdoer.").

In defense of the jury instructions, the governnent

argues that the question of whether the phase shifters fall within
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the Minitions List is a legal issue not suited for jury

determnation. Cf. Sparf v. United States, 156 U. S. 51, 106-07

(1895) (juries decide factual questions, not |egal questions). In
support, it cites to our cases construing the felon-in-possession
statute, in which certain issues of | aw enbedded in the definition
of "prior conviction" (such as whether a fornmer felon's right to
carry a firearm has been restored) are denied to the jury. See,

e.g., United States v. Bartelho, 71 F. 3d 436, 440 (1st Cr. 1995).

Yet in Bartelho, we held that "a showing that the [defendant's]
right to carry a firearmhas not been restored i s not an el enent of
a [felon-in-possession statute] violation." Id. at 439. By
contrast, we have held that a showi ng that an exported itemwas on
the Munitions List is an elenent of a § 2778 violation. See United
States v. Murphy, 852 F.2d 1, 6 (1st GCr. 1988). And in order to
convict a defendant under a crimnal statute, the governnent nust
prove each elenent of the offense to a jury beyond a reasonabl e

doubt. See Apprendi v. New Jersey, 530 U S. 466, 490 (2000); see

also S. Union Co. v. United States, 132 S. C. 2344, 2350 (2012).

This is not to deny that "Congress enjoys latitude in
determ ni ng what facts constitute el ements of a crine which nust be
tried before a jury and proved beyond a reasonabl e doubt and whi ch

do not." Vilches-Navarrete, 523 F.3d at 20 (Lynch, J., and Howard,

J.). But Congress has never said that a crimnal defendant may be
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convicted on the basis of an ex post determnation by a State
Department official outside the regulatory process.

The governnment also invokes United States v. Spaw

Optical Research, Inc., 864 F.2d 1467 (9th Cr. 1988), cert.

deni ed, 493 U. S. 809 (1989), and United States v. Hammoud, 381 F. 3d

316 (4th G r. 2004) (en banc), vacated on other grounds, 543 U. S.

1097 (2005), both involving governnment designations that juries
were required to accept. But crucially, in both cases the
government designations at issue were nade before the defendants’

al I egedl y unl awf ul conduct occurred. See Hamoud, 381 F. 3d at 331;

Spawr Optical Research, Inc., 864 F.2d at 1468-69. To determ ne

whet her the defendants conmtted the charged actus reus by

violating the laws as they existed at the tine, the trial courts
sinply had to determ ne whet her the prior designations had actual |y

been nmade. See Spawr Optical Research, Inc., 864 F.2d at 1473;

Hanmoud, 381 F.3d at 331. In this case, no State Departnent
desi gnation had been made at the tine that the defendants engaged
in the charged conduct.

Perhaps it woul d have been possible for the prosecution
to persuade the jury--beyond a reasonable doubt--that the phase
shifters really did fall within the Munitions List restrictions as
those restrictions stood at the tinme of the defendants' exports.
For instance, the prosecution could have presented evidence that

the phase shifters were designed for use with other Category Xl
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equi pnent and that they were not in normal conmercial use. 22
CFR 8 121.1(c)(XI)(c). Here, we only go so far as to say that
under the existing statutory and regul atory schene, the question of
whet her phase shifters were itens controlled by Category Xl (c) of
the Munitions List was a question for the jury--not a question that
could be decided ex post by the State Departnent as a matter of
I aw.

W acknow edge that i nstructional error is not
necessarily grounds for reversal, even when the error anounts to
t he conpl ete om ssion of an el enent of the charged offense. As the
Suprene Court has held, "where a reviewi ng court concl udes beyond
a reasonable doubt that the omtted el enent was uncontested and
supported by overwhel m ng evidence, such that the jury verdict
woul d have been the sane absent the error, the erroneous

instruction is properly found to be harm ess.” Neder v. United

States, 527 U.S. 1, 17 (1999); see also United States v. Cerhard,

615 F.3d 7, 29 (1st Gr. 2010). But here, the defendants did
contest the prosecution's clai mthat the phase shifters fell within
Category Xl(c) of the Miunitions List at the tinme of the export,
thus making this case different from Neder. |In any event, given
t he di ssension between the State and Commrerce Departnents on this
very matter, we cannot "concl udel[ ] beyond a reasonable
doubt . . . that the jury verdict would have been the sanme absent

the error." Cf. Neder, 527 U S. at 17.
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We al so acknowl edge that our holding neans that in at
| east sone cases involving Category Xl (c) of the Munitions List,
the question of whether a particular part fell wthin Category
Xl (c) of the Munitions List at the tinme of the alleged export wll
be a question for the jury. This is not out of the ordinary.
Juries are "commonly called upon to decide conplex cases." Geen

Constr. Co. v. Kan. Power & Light Co., 1 F.3d 1005, 1011 (10th G r.

1993). These include highly technical patent and tax cases as wel |
as cases concerning terrorism and espionage. So too, juries are
capable of determ ning whether phase shifters are specifically
designed for mlitary use with the itens listed in Munitions List
Categories Xl(a) and (b) and whether they are exenpt from the
restrictions due to "normal commercial use."” Although permtting
juries to decide questions |ike these may conpli cate enforcenent of
our nation's export control regine, the constitutional rights at
i ssue--the guarantee of due process of law, the right to a jury

trial, the protection against ex post facto |aws--are of

"surpassing inportance." Apprendi, 530 U S. at 476.%

“1'n any event, as defense counsel noted at oral argunent, it
appears that these conplications may be | argely avoi ded t hr ough t he
State Departnent's own recently proposed anendnent to Category Xl
of the Minitions List, which would revise that provision,
especially subsection Xi(c), to include a "positive list" of
specific controlled items in place of its current catal ogue of
generic descriptions. See Armendnent to the International Traffic
in Armse Regul ations: Revision of U'S. Minitions List Category Xl
and Definition for "Equi pnent,"” 77 Fed. Reg. 70,958 (proposed Nov.
28, 2012) (to be codified at 22 CF.R pt. 121). The proposed
revision of Category Xl (c) appears to include phase shifters
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Qur decision to vacate the Minitions List convictions
only affects two of the seventeen counts on which Wi was convi cted
and two of the thirteen counts on which Wi was convi cted. *?

B. Commerce Control List (CCL) Counts

On the Commerce Control List ("CCL") counts, Wi and Wi
were convicted on charges that they exported dual -use electronic
conponents to China repeatedly between May 2004 and May 2007. As
wth the Miunitions List counts, W and Wi challenge the jury
instructions, although they also argue that their conduct was
perfectly legal under the relevant regul ations and that there was
insufficient evidence for the jury to conclude ot herw se.

Statutory and Requl atory FraneworKk. The | nternational

Emer gency Econom ¢ Powers Act ("I EEPA") inposes crimnal penalties

specifically within its anbit, see id. at 70,963, and so, if
finalized, it would permt the governnent to prosecute future
exporters w thout proving anew each tinme that phase shifters are
wi thin the scope of the Miunitions List.

2Because we vacate the Minitions List convictions on the
grounds that the district court's charge inproperly wested the
actus reus question fromthe jury, we do not reach the defendants'
argunment that the jury instructions with respect to the nens rea
el ement were fatally flawed. According to the district court's
instructions, the jury could find that the nens rea el enment of the
Munitions List counts had been net if "the defendants wllfully
made thenselves blind to th[e] fact” that phase shifters were

defense articles on the Minitions List. Wi and Wei argue that
allowing themto be convicted on the basis of "willful blindness”
inproperly lowered the nens rea requirenment in 8 2778(c). See

generally United States v. Roth, 628 F.3d 827, 834 (6th Cir. 2011)
(noting that "circuits have interpreted the wllful ness el enent of

section 2778(c) and produced different results,” and conpiling
cases), cert. denied, 132 S. C. 94 (2011).
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on any person who "willfully commts . . . or wllfully conspires
to coomit" a violation of regulations issued under the Act. 50
US C § 1705(c). The |EEPA' s penalty provision applies to
violations of the Export Admnistration Regulations (EAR), 15

C.F.R pts. 730-774. See generally United States v. Zhi Yong Guo,

634 F.3d 1119, 1121-22 (9th Cr.), cert. denied, 131 S. C. 3041

(2011). Five provisions of the EAR are especially relevant to this
case.

First, the CCL describes itens that are subject to the
EAR and assigns Export Cassification Control Nunmbers (ECCNs) to
vari ous categories of commodities, software, and technol ogy. See
15 CF.R 8 774.1 & Supp. No. 1. The CCL covers "dual use" itens,
i.e., itens that have commercial as well as mlitary applications.

See id. §8 730.3; Mcei Int'l v. Dep't of Conmerce, 613 F.3d 1147,

1150 (D.C. Cir. 2010).

Second, the Commerce Country Chart, 15 CF.R pt. 738
Supp. No. 1, assigns countries to various categories based on the
risk that exports to those countries will pose a threat to U S.
national security or other vital interests. Even though Hong Kong
has been a special adm nistrative region of the People's Republic
of China since 1997, Hong Kong and China are categorized
differently for EAR purposes. Hong Kong is subject to "NS Col um
1" controls (as is every other country except Canada), while China

is subject to "NS Colum 1" and "NS Col um 2" controls.
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Third, the EAR s "General Prohibition One," id. 8§
736.2(b) (1), prohibits the export and reexport of controlled itens
to certain countries without a license or license exception. The
application of General Prohibition One depends on the Export
Classification Control Nunber of the item in question and the
Comrerce Country Chart category of the country of destination. For
exanpl e, el ectronic conponents in the ECCN 3A001 cat egory cannot be
exported or reexported to "NS Col um 2" countries without a license
or license exception (although they may, in general, be exported or
reexported to "NS Col umm 1" destinations).

Fourth, a section titled "lInportant EAR terns and
principles,” id. 8§ 734.2, defines the words "export" and "reexport"
for purposes of the regulations. Most inportantly, the so-called
"deened export" provision in that section states that:

For purposes of the EAR the export or

reexport of items subject to the EAR that will

transit through a country or countries or be

transshipped in a country or countries to a

new country or are intended for reexport to

the new country, are deened to be exports to

t he new country.

ld. 8 734.2(b)(6).

Fifth, and finally, a section titled "Additional

perm ssive reexports (APR)," id. 8 740.16, allows unlicensed

reexports of certainitens from"cooperating countries" (a category

t hat i ncludes Hong Kong) to destinations in "Country Goup D:1" (a

- 35-



category that includes China). I1d. 8§ 740.16(a); see also id. pt.

740 Supp. No. 1.

The itens at i ssue here are digital -to-anal og and anal og-
to-digital converters. While such converters are used in ordinary
audio and video players and cell phones, W and Wi allegedly
exported converters that were rated for operation over an anbi ent
tenperature range of mnus 55 degrees Celsius (mnus 67 degrees
Fahr enhei t) to 125 degr ees Cel si us (257 degr ees
Fahrenheit)--specifications nore consistent with mlitary systens
than with househol d el ectronic appliances.

CCL Jury Instructions. W and Wei's first argunent for

vacating the CCL convictions is simlar to the challenge that they

raise tothe Munitions List counts: an ex post facto determ nation

by a governnment official that the itens at issue fall wthin the
rel evant export control category cannot substitute for a jury

finding that, at the tine of export, the itens were subject to

license requirenents. However, the concerns about ex post facto

| awmaki ng that control our analysis of the Munitions List counts do
not lead to the sane concl usion here.

By the tinme of the first converter shipnment charged in
the indictnent (May 8, 2004), analog-to-digital and digital-to-
anal og converters rated for operation in the anbient tenperature
range of -55 degrees Celsius to 125 degrees Cel sius were already

listed on the CCL and assigned an Export Cassification Contro
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Nunmber of 3A001, neaning that they were subject to NS Colum 2
controls and coul d not be exported to China without a license. See
15 CF.R pt. 774 Supp. No. 1 (2003); Inplenentation of the
Wassenaar Arrangenent List of Dual -Use Itens, 65 Fed. Reg. 43, 130,
43,135 (July 12, 2000). The itens allegedly exported on May 8,
2004--sixty Intersil digital-to-anal og converters with part nunber
CA3338AD--clearly fall within the scope of the Commerce Contro

Li st' s ECCN 3A001 category; one can ascertain as nmuch by conparing
the ordering information provided by the nmanufacturer with the

rel evant regul ation. Conpare Intersil Corp., CA3338, CA3338A (File

No. 1850.2), at 10-11 (Aug. 1997) (stating that the tenperature
range for part nunber CA3338AD is -55 degrees Celsius to 125
degrees Celsius), with 15 CF. R pt. 774 Supp. No. 1.

At trial, an expert wtness fromthe Commerce Depart nent
wal ked the jury through the steps involved in determ ning whether
a particular part requires a license for export under the CCL, and
the governnment presented a chart summarizing the results of the
expert's analysis with respect to other charged parts. . Fed. R
Evid. 1006 (adm ssibility of summary or chart to prove content of
vol um nous records). W and Wi give us no cause to doubt any of
t hese determ nati ons.

Here, the district judge properly instructed the jury

that to neet its burden with respect to the CCL counts, the

governnment had to prove beyond a reasonabl e doubt "that the charged
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itemwas classified wwth an Export Control C assification Nunber
3A001 of the Commerce Control List at the time it was exported.”
But the district judge followed this up by saying:

You shoul d not consi der the appropriateness of
the determ nations nade by the Departnent of
Conmmer ce. You may only consider whether the
governnent has proven beyond a reasonable
doubt t hat t he Secretary of Commer ce
determ ned that the charged parts fell within
t he ECCN of the Comrerce Control List.

Wi and Wei argue that the last sentence of the above-
quoted instruction inproperly wested a question of fact fromthe
jury under the circunstances of the case. If the underscored
sentence referred to the Commerce Departnent's ex ost
determ nation--issued as part of the Chitron investigation--that
the charged parts fell within ECCN 3A001, then we woul d agree. An
ex post determ nation does not substitute for a finding fromthe

trier of fact that at the tine of the all eged exports--based on

then-existing requlations--the charged parts fell wthin the

rel evant CCL category.

But that does not resolve the matter. As we have not ed,
the harm ess error standard applies to instructional errors, see
Neder, 527 U. S. at 17, and here, Wi and Wei have not expl ai ned how
t hey were prejudiced by the instructional error. 1t is uncontested
that the itens described in the indictnent carried specifications
that placed them squarely within the ECCN 3A001 category. Wi's

appel l ate brief says that "whether these parts were controlled by
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the CCL was a contested issue,"” but the record appendix page
nunbers cited do not support this claim W and Wi do not argue,
for exanple, that the charged itens were not analog/digital
converters or that the converters were i ncapabl e of operating over
the anbient tenperature ranges for which they were rated. So
al though the question of whether the itens at issue fell within
ECCN 3A001 at the tinme of the alleged export should have been
submtted to the jury, we are confident that a properly instructed
jury would have answered that question in the affirmative.

Accordi ngly, under Neder, we conclude that the error was harnl ess.

Rej ecti on of Defense of Additional Permn ssive Reexport

(APR) Excepti on. Wi and Wi also argue that as they read the

license exception for additional perm ssive reexports (APRs), no
license was required when the controlled converters were exported
to Hong Kong and then reexported to China. We dispose of this
argunent rather easily, as the argunent is based on a m sreadi ng of

the APR provision. That provision only applies to "[r]eexports”

fromnations in Country G oup A:1l and "cooperating countries." 15
C.F.R 8 740.16(a) (enphasis added). (Hong Kong is a "cooperating
country." 1d. pt. 740 Supp. No. 1.) At nost, the APR provision
exenpt s Hong Kong- based nerchants fromU. S. |icensing requirenents
when they inport items fromthe United States and reexport those
items to China. But Chitron-US was not a reexporter; it was an

exporter. And the APR provision sinply does not speak to the
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guestion of whether an exporter needs a license when it ships
listed itens abroad.

The Commerce Departnent first pronulgated the APR
provi sion as part of an effort "to sinplify, clarify, and nake the
[ Export Adm ni stration Regul ati ons] nore user-friendly."
Sinplification of Export Adm nistration Regulations, 61 Fed. Reg.
12,714 (Mar. 25, 1996). One can see how the APR exception m ght
advance this objective. For instance, in the case of itens that
fall within ECCN 3A001, the exporter already nust obtain a |icense
before shipping such itens to a freight-forwarder or other
m ddl eman in an "NS Colum 1" country (e.g., Hong Kong) when the
items are "intended for reexport”™ to an "NS Colum 2" country
(e.g., China). See 15 C.F.R 8§ 734.2(b)(6). Under such
ci rcunstances, it would be duplicative torequire that the freight-
forwarder or reexporter in the "NS Colum 1" country al so apply for
an additional I|icense before proceeding wwth the contenplated
transacti on.

But although the APR provision provides a |icense
exception for the overseas freight-forwarder or reexporter, it does
not relieve the U S. -based exporter of the burden of conplying with
the EAR If it did, then the APR provision would allow exporters
to evade EAR requirenments by routing shipnents through countries

subject to |ooser controls. Cf. Lachman, 387 F.3d at 52

(rejecting defendant's proposed interpretation of export controls
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where it "would permt easy evasion of the regulation”). By their
very ternms, the deened-export provision and the APR Ilicense
exception address different classes of nerchants: the forner is
directed to those such as Chitron-US who export controlled itens
fromthe United States with the intention that the itens will be
reexported to a particul ar prohibited destination, while the latter
grants relief to overseas nerchants who nay sonetines deal in parts
of US. origin.?*

Sufficiency of the Evidence. |In the alternative, W and

Wei argue that even if a license was required for the shipnment of
controlled converters to China via Hong Kong, the evidence
presented at trial was insufficient to show that the converters

actually reached China. Qur review is de novo, viewng the

Bln a futile attenpt to conplicate matters, the defendants
draw our attention to a separate subsection of the APR, 15 C F. R
§ 740.16(i), which applies only to Sudan. That subsection allows
for reexports of certain controlled itens to Sudan but adds a
clarification: "However, the export fromthe United States to any
destination with know edge that [the controlled itens] wll be
reexported directly or indirectly, in whole or in part to Sudan is
prohibited without a |icense.” The defendants claim that the
clarification would be superfluous unless the APR already all owed
the export of controlled itenms from the United States with the
know edge that those itens woul d be reexported to alisted country.
But the fact that the drafters of the APR included an extra
clarification in the Sudan subsection does not alter the plain
meani ng of the rest of the APR s text. \Were drafters include a
clarification "as a nmeans of rem nding those subject to the new
laws of . . . self-operative, previously enacted sanctions," the
clarification "necessarily establish[es] no nore than that [the
drafters] chose in sone cases to nake assurance doubly sure.”
United States v. Hansen, 772 F.2d 940, 946-47 (D.C. Cir. 1985)
(Scalia, J.), cert. denied, 475 U S. 1045 (1986).
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evidence "in the light nost favorable to the verdict" and reversing
"only where no rational factfinder could have concluded that the
evidence presented at trial, together wth all reasonable
i nferences, established [this] elenent of the crine beyond a

reasonabl e doubt."” United States v. Geen, 698 F.3d 48, 56 (1st

Cr. 2012) (internal quotation mark omtted), cert. denied, 2013

U.S. LEXIS 1942 (Mar. 4, 2013).
Here, there was anple evidence to support the jury's
finding. Specifically:

-Sal es spreadsheets in Wi's possession at the

time of his arrest indicated that the
converters in question were destined for
custoners whose |isted addresses were in
Chi na;

-Three Chitron-US enployees testified that
once parts reached Hong Kong, they were
forwarded to a Chitron office in Shenzen,
Chi na;

-Chitron-US brochures said that the conpany's
"sole distributor” was based in Shenzen;

-WI said on his resune that as President of
Chitron Electronics, he "[s]upervised and
coordinated business wth Chitron USA to
import all its purchased goods into China"
(enphasi s added); and

-Wei acknow edged at trial that a docunent she
| ast saved on her conputer in Cctober 2006
said that "Chitron's custoner base is 99
per cent Mainl and Chi nese custoners.”

A sufficiency-of-the-evidence challenge will fail even
when t he evi dence does "not exclude every reasonabl e hypot hesi s of

i nnocence"; if the evidence "can support varying reasonable
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interpretations, the jury is entitled to choose anong them"

United States v. Quejada-Zurique, 708 F.2d 857, 859 (1st Cir.),

cert. denied, 464 U S. 855 (1983). Here, there is scant support

for Wi and Wi's hypothesis of innocence. It was certainly
"reasonable” for the jury to conclude that the <controlled
converters reached China (and m ght well have been unreasonabl e for
the jury to conclude otherw se). And the fact that the
governnment's case relied largely on circunstantial evidence does

not detract from its persuasive force. See United States v.

Cort és- Caban, 691 F.3d 1, 12 (1st Gir. 2012).

C. Conspiracy Count

Wile Wi and Wi were charged with one count of
conspiracy, that one count covered both conspiracy to export
defense articles on the Munitions List and conspiracy to export
commodities on the Coormerce Control List. W and Wi argue that
the district court's erroneous instructions regardi ng the Munitions
List counts "infected" the conspiracy count. W disagree.

It is black letter |aw that a defendant can be convicted
of conspiracy to commt a substantive offense even if he is

acquitted of the substantive offense itself. United States v.

Rios-Ortiz, No. 11-2200, = F.3d _, 2013 U S. App. LEXI S 4068, at
*15 (1st Cir. Feb. 27, 2013) (conpiling cases). For exanple, a
def endant can be convicted of conspiracy to steal a trade secret

even if the docunents he sought to steal did not in fact contain
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trade secrets. United States v. Yang, 281 F.3d 534, 542-43 (6th

Cr. 2002), cert. denied, 537 U S. 1170 (2003); United States v.

Hsu, 155 F.3d 189, 203-04 (3d Cr. 1998). Simlarly, a defendant
can be convicted of conspiracy to distribute cocai ne and narcotics
even t hough, unbeknownst to him the substances he was di stributing

turned out to be i nnocuous. United States v. Pietri, 683 F. 2d 877,

879-80 (5th Gr. 1982); see also United States v. Roman, 728 F.2d

846, 859 (7th Cir. 1984) ("To establish conspiracy [to distribute
L.S.D.] the itens believed to be L.S.D. need not in fact be

L.S.D."), cert. denied, 466 U S. 977 (1984); United States .

Murray, 527 F.2d 401, 408-09 (5th Gr. 1976) (conspiracy to
di stribute heroin even though substance turned out to be | actose).

"[T] he inpossibility that the defendants' conduct would result in
consummation of the contenplated substantive crine is not

persuasive or controlling." United States v. Meyers, 529 F.2d

1033, 1037 (7th Cr.), cert. denied, 429 U S 894 (1976). See

generally United States v. Fiander, 547 F.3d 1036, 1042-43 (9th

Cir. 2008) (conpiling cases).

Just as a defendant can be convicted of conspiracy to
steal trade secrets even when the informati on he conspires to steal
is not in fact a trade secret, and just as a defendant can be
convicted of conspiracy to distribute narcotics even when the
subst ance he conspires to distribute is not in fact a narcotic, so

too can a defendant be convicted of conspiracy to export itens on
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the Munitions List even when the itens he conspires to export are
not in fact on the Minitions List. Thus, whether the phase
shifters that Wi and Wei exported to China were actually on the
Munitions List was not essential to the conspiracy charge. The
fact that the district court wested this question fromthe jury
does not underm ne the conspiracy count, because this question was
never part of the conspiracy inquiry anyway.

Wi and Wei also renew their argunent that the district
court inproperly instructed the jury that the nens rea el enent of
the Munitions List counts required only a finding of "wllful
bl i ndness,"” and they claimthat this instructional error |ikew se
infected the conspiracy charge. As noted above, we do not reach
t he question of whether the nens rea requirenent of willfulness in

22 U.S.C. 8§ 2778(c) enconpasses "w |l ful blindness,"” as we vacate
that the Munitions List convictions on other grounds. See supra
note 12. Wth regard to the conspiracy count, the district court
instructed the jury that wllfulness was an elenent of the crine
and that "[t]o act 'willfully nmeans to act voluntarily and
intelligently wwth the specific intent that the underlying crine be
commtted." The court added that Wi and Wei coul d not be convi cted
on the conspiracy count if they "act[ed] by ignorance, accident, or
m stake." The district court did not instruct the jury that it

could convict Wi and Wi of conspiracy on a "wllful blindness"

theory. Thus, the propriety of the "willful blindness" instruction
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in the context of the Munitions List counts has no bearing on the
validity of the conspiracy conviction.
[T,

In addition to their convictions on the Minitions List
and CCL counts and the related conspiracy count, Wi and Wi were
convicted of conspiracy to file false and m sl eadi ng Shipper's
Export Declarations; they were |ikew se convicted of violating 18
U S C 88 2 and 1001(a)(1) in connection with the i naccurate SEDs.
See 18 U S.C 8 2 (crimnal liability for aiding and abetting
of fense against the United States); id. 8 1001(a)(1) (crim nal
liability for fal sifying, concealing or covering up a material fact
inamtter wiwthin the federal governnent's jurisdiction). W and
Wei argue that the evidence supporting those convictions was
legally insufficient and that the jury instructions on those counts
were erroneous. These argunents fail.

Statutory and Regul atory Framework. Acting within its

authority wunder 13 U S.C. 8 301 (authorization to collect
information fromexporters and i nporters), the Conmerce Depart nent
has promul gated the Foreign Trade Regul ations, 15 C.F. R pt. 30,

which, inter alia, require exporters to file "Shipper's Export

Decl arations" electronically for all goods being sent to foreign
countries. See 15 CF.R 8§ 30.2(1). Al though certain shipnents
are exenpt fromthe SED requi renent when the aggregate val ue of the

itens is $2,500 or less, see id. 8 30.37(a), SEDs still must be
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filed for goods requiring an export |icense regardl ess of val ue,
id. 8§ 30.2(a)(1)(iv).

The SED forminstructs exporters to specify the "ultimte
consi gnee" and the "country of ultimate destination” for the itens
bei ng shi pped. The governing regul ati ons di stinguish the "ultimte
consignee” from the "internediate consignee": the ultimte
consignee is either the "end user" or the party "to whom final
delivery . . . of the goods will be nade," while the internedi ate
consignee is the agent who acts "with the purpose of effecting
delivery of itens to the ultimate consignee.” 1d. 8 30.1. The
country of ultimate destinationis the "country where the goods are
to be consuned, further processed, stored, or nmanufactured, as
known to the [U S. principal party in interest] at the tine of
export." 1d. The US. principal party ininterest is the "person
or legal entity in the United States that receives the primry
benefit . . . fromthe export transaction."™ 1d.

Chal l enges to the SED Counts. The defendants do not

seriously dispute that Chitron-US filed fal se SEDs: Wei listed
Hong Kong-based freight forwarders as the ultimte consi gnees on
sonme fornms and listed Chitron's Hong Kong office as the ultinmate
consi gnee on ot her such forns, when in fact the ultimte consi gnees
were the purchasers in mainland China. Mreover, Wi incorrectly
listed Hong Kong--rather than China--as the country of ultimte

destination. The regulations regarding SEDs are quite clear as to
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t he neaning of the relevant terns, and the ex post facto concerns

governi ng our analysis of the Munitions List counts are i napposite
here, as these rules were in place for nore than a quarter century
before the shipnments in question. See 41 Fed. Reg. 9134 (Mar. 3,
1976) (republication of 15 CF. R pt. 30).

Rat her, the defendants argue that (1) the governnent
failed to prove that there was an agreenent between Wi and Wi to
file false SEDs, (2) the governnent failed to prove that Wi knew
the SEDs were incorrect, and (3) the jury instructions regarding
t he SED counts i nproperly incorporated different definitions of key
terms than the definitions on which Wi relied. W consider (and
reject) each of these argunents in turn.

Proof of Agreenent. "The touchstone of conspiracy is an

agreenent to do an unlawful act,"” United States v. Martinez- Medi na,

279 F.3d 105, 113 (1st Cr.), cert. denied, 537 U.S. 921 (2002),

and the governnent's failure to produce evi dence sufficient to show

such an agreenent woul d be grounds for reversal. See, e.g., United

States v. Paret-Ruiz, 567 F.3d 1, 8 (1st G r. 2009). But "[a]n

agreenent between coconspirators may be proven by circunstanti al
evidence, and it may be tacit.” 1d. at 6. Here, a reasonable jury
could certainly have concluded that Wi and Wi agreed--at | east
tacitly--to file fal se SEDs.

The evi dence supporting the conspiracy charge included:
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-An e-mail from W to Wi in which Wi said,
"you do not have to say you sell parts to
Chi na";

-Instructions from W to purchasers in
Chitron-US' s Massachusetts office in which Wi
wote that "[t]he key is to avoid submtting
end user info"; and

-An e-mail from Wi to W in which she

described conplications in filling out an SED
form and then wote, "In order not to waste
too nmuch tinme, | have to reduce the value

under 2500 to nmake it sinple.”

Since exporters do not need to file SEDs for certain
shiprments of itens worth $2,500 or |ess, see 15 C F.R 8§ 30.37(a),
this last piece of evidence supports the inference that Wi was

trying to circumvent SED requirenments--and that she was doing so

with Wi's tacit consent. "Proof of [a defendant's] involvenent in
the conspiracy may consist of indirect evidence, including
reasonabl e i nferences drawn fromattendant circunstances.” United

States v. Medina-Martinez, 396 F.3d 1, 5 (1st Cir.) (internal

guotation marks omtted), cert. denied, 544 U. S. 1007 (2005).

Here, the attendant circunstances included the fact that Wi and Wi
comuni cat ed dai |l y about all aspects of Chitron's operations, al ong
with their obvious notive (in light of the Minitions List and
Commerce Control List rules) to msrepresent the wultimte
destination as Hong Kong. On this basis, a "rational trier of
fact" certainly could have found W and Wi guilty of the

conspi racy charged. See United States v. Alverio-Mléndez, 640

F.3d 412, 418 (1st Cir.), cert. denied, 132 S. C. 356 (2011).
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Proof of Know edge. For a false statenment to trigger

crimnal liability under 18 U.S.C. 8 1001, "the false statenent

nmust be made knowingly and willfully.” United States v. Gonsal ves,

435 F. 3d 64, 72 (1st Cir. 2006); see also United States v. Yerm an,

468 U. S. 63, 72-74 (1984). "WIlfulness . . . neans nothing nore
inthis context than that the defendant knew that his statenment was
false when he nmade it or--which anmpbunts in law to the sane
t hi ng--consciously disregarded or averted his eyes fromits |ikely
falsity." Gonsalves, 435 F.3d at 72.

Wei testified at trial that she thought that the term
"ul timate consignee" nmeant "the person or the conpany who received
t he package" and that the term "country of ultimate destination”
meant "the country where the package will land." She now argues
that she arrived at this understanding based on a Census Bureau
docunment entitled "Correct Way to Conplete the Shipper's Export
Decl aration,” which she received by fax from a UPS enployee in
2002. But the Census Bureau docunent defines "ultimte consi gnee"
as "the foreign party actually receiving the nerchandise for the

designated end-use or the party so designated on the export

license."' Ajury could easily reject Wi's claimthat she t hought
the freight forwarder or the Chitron branch office i n Hong Kong was

the party "receiving the nmerchandi se for the designated end use,"”

1Since Chitron-US had no export license, the last clause in
the definition of "ultimate consignee" is irrelevant here.
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especi ally when Wi knewthat Chitron's custoners were primarily in
mai nl and China. The jury was under no obligation to credit Wi's

testinmony. See United States v. Kenrick, 221 F. 3d 19, 31 n. 14 (1st

Cr.) (en banc), cert. denied, 531 U S. 961 (2000).

I n any event, a fornmer Chitron-US enpl oyee testified that
prior to the filing of the false SEDs at issue, she spoke on the
tel ephone with a Comrerce Departnent official who explained that
the "ultinmate consignee" is "the end-user who is using the part
where it's ultimately going, and it's not bei ng shi pped to anywhere
el se.” The enployee further testified that she relayed this
information to Wei. So even if Wi had msinterpreted the SED
requirenents in the first instance, the jury could conclude that
her m si npressi on had been corrected by her enpl oyee.

Jury Instructions. Finally, W and Wi argue that the

jury instructions inproperly incorporated | anguage fromthe Code of
Federal Regul ations defining the terns "ultinmate consignee" and
"country of ultimte destination” when the instructions should have
been limted to the definitions in the Census Bureau docunent on
which Wei allegedly relied. In so arguing, Wi and Wi confuse the
actus reus and nens rea elenents of the relevant crine.

To convict the defendants under the false statenents
statute, the jury had to find (1) that the defendants' answers on
the SED form "falsifie[d], conceal[ed], or cover[ed] up . . . a

material fact" (the actus reus) and (2) that the defendants did so
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"knowi ngly and wi I | fully" (the nens rea). See 18 U.S.C. § 1001(a).

The actus reus requirenent nmeans that the answers Wi gave on the

SED formto the questions about "ultimte consignee" and "country
of ultimate destination” nust have been false or msleading,
regardl ess of what she and Wi believed. Even if the defendants
t hought that they had m sstated the ultinmte consignee or country
of ultimate destination on the SED fornms (i.e., even if the
def endants acted with the requisite nmens rea),*® the jury still
needed to find that they actually did msstate these materi al
facts. And to find that, the jury needed to consult the
definitions of "ultimate consignee” and "country of wultimte
destination"” under law (i.e., in the Code of Federal Regul ations).

For that purpose, the plain |anguage of the regul ation--and not the

gui dance docunent--is controlling. See Nat'l Famly Planning &

Reprod. Health Ass'n v. Sullivan, 979 F.2d 227, 235-36 (D.C. G

1992) .

15CF course, the definitions in the Census Bureau docunent may
be relevant to nens rea: if the jury found that Wi and Wi
genui nely believed on the basis of the gui dance docunent that their
answers on the SED form were correct, then the requirenment that
they nmust have acted "knowingly and wllfully" would not be

sati sfied. But the defendants do not object to the nens rea
portion of the jury instructions on the SED counts. Nor could
they, as the instructions enphasized that the nens rea el enent
required the defendants to have acted "pur posel y and
voluntarily, . . . with an intention to do sonething that the | aw
forbids . . . or with the specific intent to fail to do sonething

that the law requires to be done."
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In a last-ditch effort, Wi argues in her reply brief
that the jury instructions inproperly incorporated |anguage from
t he Export Adm ni stration Regul ati ons defining "end-user,"” whileit
is the Foreign Trade Regul ations--not the EAR--that control the
construction of terms on the SED form See 15 CF.R § 772.1
(stating that the "end-user"” for the purposes of the EARis "not a
forwardi ng agent or internediary"). "[A]ppellate argunents debuted

in a reply brief are not preserved," Soto-Padr6é v. Pub. Bl dgs.

Auth., 675 F.3d 1, 8 (1st G r. 2012), and that al one woul d be fat al
to Wi's claim But even if the argunent were not waived, it would
not succeed: while the exact words used by the district judge in
her instructions did come from the EAR, the substance of the
Foreign Trade Regulations is nearly identical. See 15 CF. R 8
30.1 (ultimate consignee nay be the end user or the foreign
principal party in interest, and "[i]n nost cases, the forwarding
or other agent is not a principal party in interest").

Admttedly, the Foreign Trade Regulations say that a
forwarding agent is not the ultimate consignee in "nost cases,"”
while the jury instructions inplied that a forwarding agent is
never the ultimte consignee. But that distinction makes no
difference to this case. Under the Foreign Trade Regul ations, a
forwarding agent would only be the ultimte consignee if the
forwar di ng agent was the foreign person who "receive[d] the primary

benefit, nonetary or otherwi se, fromthe transaction,” 15 CF. R 8§
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30.1, and neither Wi nor W argues that the Hong Kong-based
freight forwarders or the Chitron office | ocated there "receive[d]
the primary benefit" fromany of the transactions in question.

V.

Wi separately chal |l enges the sufficiency of the evidence
supporting her conviction on one count of immgration fraud in
connection wi th her Septenber 2002 application for a U S. Permanent
Resident Card ("G een Card"). See 18 U.S.C. § 1546(a). The
indictnment set forth two distinct theories in support of this
count . First, it charged that Wi's Geen Card application
conceal ed her earlier work for Chitron-US s predecessor entity,
Perfect Science, to cover up the fact that she had violated U S
immgration |aws by working there between 1996 and 1998. Second,
it clainmed that Wei |ied on her application when she answered t hat
she did not "intend to engage in the U S. in any activity to
violate or evade any l|law prohibiting the export from the United
States of goods, technol ogy, or sensitive information."

"The general rule is that when a jury returns a guilty
verdi ct on an indictnment charging several acts in the
conjunctive . . . , the verdict stands if the evidence is
sufficient with respect to any one of the acts charged.” Turner v.

United States, 396 U S. 398, 420 (1970); accord United States v.

Mubayyi d, 658 F.3d 35, 70 (1st Cr. 2011), cert. denied, 132 S. C.

2378 (2012). However, this general rule does not apply when one of
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the alternative theories submtted to the jury rests on an

unconstitutional or legally flawed prem se. See Skilling v. United

States, 130 S. C. 2896, 2934 (2010) (citing Yates v. United

States, 354 U.S. 298 (1957)); Hedgpeth v. Pulido, 555 U.S. 57, 60

(2008) (per curiam. In such cases, we can affirmthe conviction
only if we conclude "beyond a reasonable doubt" that "the jury
verdi ct would have been the sane absent the error.” Neder, 527

US at 17; cf. Hedgpeth, 555 U S at 61 (Neder harm ess-error

anal ysis applies to alternative-theory errors).

Here, we find that sufficient evidence supported the
charge that Wi m srepresented her enpl oynent history on her G een
Card application to hide her previous visa violations. And since
the jury instructions with regard to the second theory were neither
unconstitutional nor otherwise fatally fl awed, Wi 's conviction for
immgration fraud nust stand.

The statute, 18 U.S.C. § 1546(a), nekes it a felony to
submt false information on an application for a visa or other
i mm gration docunent. The statute "unanbi guously extends a nens

rea requirement” of know edge, United States v. Villanueva- Sotel o,

515 F. 3d 1234, 1239 (D.C. Gr. 2008), cert. denied, 556 U S. 1234

(2009); see also United States v. Archer, 671 F.3d 149, 154 (2d

Cr. 2011), and it only applies to fal se statenments with respect to

"material" facts. United States v. Boskic, 545 F.3d 69, 85 (1st

Cr. 2008), cert. denied, 555 U. S. 1175 (2009). A false statenent
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on an immgration application is "material”™ if "disclosure of the
true facts would have |l ed the governnent to nmake an inquiry that
m ght have uncovered other facts" that mght |l ead to denial of the

application. United States v. Fedorenko, 597 F.2d 946, 951 (5th

Cir. 1979); see also Kungys v. United States, 485 U S. 759, 770

(1988).

Applicants for a G een Card nust submt a formlisting
their enploynment history over the previous five years. VWen Wi
filled out this formin 2002, she only listed her enploynent at
Chitron fromMay 1998 onwards (the nonth in which she was i ssued an
enpl oynent aut horization card). She omtted any nention of her
work at Perfect Science, as Chitron's branch office in
Massachusetts was fornmerly known, even though she had been under
contract to run the branch office from June 1996 onwar ds.

Wei argues that her work for Chitron before May 1998 was
as a "volunteer." Wile it is true that volunteer work need not be
reported as enploynent for Green Card application purposes, the
jury could reasonably conclude that Wi was no vol unteer. The
contract she signed with Wi in June 1996 provided her with a 5
percent stake in Chitron "[a]s a conpensation.” While the contract
di d designate Wi as a "volunteer," the fact that she was receiving
st ock- based conpensation in exchange for her services clearly

belies that designation.
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The governnent al so i ntroduced a May 1997 e-mail fromWei
to Wi in which she nentioned that a |awer had told her that her
work for Wi's conpany m ght violate the restrictions of her student
visa. Areasonable jury could rely on this e-mail as evidence that
Wi possessed the requisite nens rea for immgration fraud. As for
materiality, Wi's own attorney read into the record a statenent
fromthe U S. Gtizenship and I mm gration Servi ces adj udi cat or who
handl ed Wei's case; the adjudicator stated that if she had known
that Wei's enploynment history was inconplete or inaccurate, that
woul d have "trigger[ed] further investigation." This alone is

enough to render the false statement "material,"” since a further
investigation could have revealed that W and Wi were not in

conpliance with U S. export laws. . Fedorenko, 597 F.2d at 951.

Thus, an anpl e evidentiary foundati on supports the charge
that Wei lied about her past enploynent on her Geen Card
appl i cation. Her conviction nmust stand unless the instructions
regarding the governnment's alternative theory of inmmgration
fraud--that Wi lied about her intent to violate export
restrictions--were unconstitutional or otherwise invalid. \Wile
Wei argues that the errors inherent in the Mnitions List
instructions necessarily infect the immgration count, we reject
t hi s suggesti on.

The question which led us to vacate the Minitions List

convictions is separate from whether, as of Septenber 2002, Wi
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lied about whether she intended to violate the Minitions List
restrictions. One can intend to violate a |law on Date 1 w thout
actually violating that law on Date 2, just as one can violate a
law on Date 2 wthout having intended to do so on Date 1.
Accordingly, if the jury convicted Wi of inmgration fraud because
it thought she intended, as of Septenber 2002, to violate the
Munitions List controls, the immgration fraud conviction could
stand regardl ess of whether Wei ever did ship Minitions List-
restricted parts to China.

Wi also argues that the Export Adm nistration
Regul ations (which include the Comerce Control List) do not
qualify as laws "prohibiting" the export of any goods because the
EAR nerely requires a |icense under certain circunstances. There
IS no basis for the argunent. Wi was convicted of violating a

provision of the EAR entitled "General Prohibition One," see 15

CF.R 8 736.2(b)(1), which forbids the shi pnent of dual -use parts
to specified countries without a |icense.

Since sufficient evidence supports at |east one of the
two t heories on which the governnment charged i nm gration fraud, and
since Wei has identified no fatal flaws in the instructions
regarding the other theory of inmmgration fraud, our inquiry into

this count is at an end.

\W also reject Wei's argunent that the district court
deprived her of her constitutional right to present a defense by
excluding an ostensibly exculpatory e-mail. Wei  sought to
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V.

Wi separately alleges that the district court violated
hi s Si xth Arendnent right to self-representation when it denied his
request for a continuance so that he could prepare to conduct the
case on his own, and |later denied his related request to hire new
trial counsel. The district court was entirely reasonable inits
handling of Wi's last-m nute request to change attorneys, and we

reject this argunent.

introduce an e-mail that she sent to an attorney in January 2003
seeking the name of a lawer with expertise in export contro

regul ati ons. In the e-mail, Wi said that Chitron "always
follow ed] the rules" and did not "want to do any illegal business”
but that "sonetinmes we are not 100% sure about the law. " Wen
Wei's trial counsel sought to introduce the e-mail into evidence

during direct exam nation of Wei on the twentieth day of the trial,
t he prosecutor objected that the defense had not shared this e-nai
with the governnent until the norning of Wei's testinony. During
a si debar conference on the i ssue, before the district court issued
any formal ruling on the objection, Wi's counsel volunteered:
"I"'mnot going to sneak it up on them Judge. | won't use it."

The next day, during the governnent's cross-exam nation of
Chitron conpliance officer Bo Li, the governnent asked Li whet her
he was "privy to any discussions with Chitron's |awer about
conpliance policy," and Li said he was not. Wi's counsel argued
at sidebar that the questioning of Li "opened the door” to the e-
mai |, but the district court rejected the defense | awer's renewed
request to introduce the nessage into evidence.

The district court's handling of this issue was entirely
proper. Notably, the initial decision not to introduce the e-nai
was nmade by Wei's counsel, not the district court. Nor did Li's
testinmony "open" any "door": Li did not join Chitron until 2005,
and there is no suggestion that Li was privy to the January 2003
correspondence. The right to introduce evidence in one's defense
IS subject to reasonable restrictions, see Evans v. Verdini, 466
F.3d 141, 148 (1st Cr. 2006), cert. denied, 549 U S. 1351 (2007),
and the district court certainly had the discretion to disallowthe
e-mail on Day 21 of the trial after Wi's counsel had already
wi t hdrawn his request to introduce it.
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On the nineteenth day of the trial--the day after the
prosecution rested its case--Wi inforned the district court for the
first time that there were "a lot of issues"” between hinself and
his trial counsel, and that he did not think that his attorney
"represented [his] best interest.” Wen asked to explain the
source of the disagreenment, Wi responded sinply that he and his
| awyer "ha[d] many fundanental di sagreenents about this case.” The
court told Wi that it could not start the trial all over again
based only on that expl anation, and suggested that Wi think it over
and that it would discuss the matter wwth him at the end of the
day.

That afternoon, the court again asked Wi to explain the
nature of his disagreenents with trial counsel. At first, W
expressed t he sane vague concerns that he had raised earlier. Wen
the court again pressed himto say nore, Wi clainmed that his | awer
had not shown the jury the right pages of certain exhibits, that he
had failed to call two potential wtnesses, and that he had not
elicited inportant evidence from two w tnesses who had already
testified and whom Wi wanted to recall for further questioning.

The district court explained to W that he had an
absolute right to counsel, but that at this stage of the
proceedings, it was too late to give hima continuance to find a
new attorney based on the kind of "dilatory" conplaints he had

raised. The court offered Wi three choices: he could proceed pro
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se, he could continue with his trial counsel as his attorney, or he
could represent hinself with that counsel assisting as standby
counsel . Wi asked for a three day continuance to find a new
attorney. The court denied WI's notion and suggested that he speak
to the duty federal defender in order to think through his options.
Wi accepted this proposal.

The next norning, the trial's twentieth day, Wi told the
district court that he had decided to represent hinself with the
assi stance of the duty federal defender. The court explained to W
that it could not appoint hima public defender because he was not
indigent, but that it would consider allowing himto hire a new
attorney to serve as standby counsel if he could find one. 1In the
meantime, Wi could proceed pro se with his current attorney as
st andby counsel. Wei's attorney then explained that if Wi woul d be
representing hinself going forward, Wei woul d nove to sever, due to
the "spillover effect” it would have on her defense.

G ven this newconplication and the i nportance of keeping
the jury's attention after twenty days of trial, the district court
del ayed ruling on the issue until the end of the day, while the
Wi tness on the stand continued to testify. W then declared that
he wanted to question the witness hinself, wthout any standby
attorney. The court explained that Wi could not do that until it

made its decision on his notion to proceed pro se, and suggested
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that in the nmeantinme he wite down any questions that he thought

his | awer should have asked of the w tness.

| nstead, Wi announced that, "[I]f that's the case, |
would like to keep [ny current |awer] as ny attorney. | don't
have a choice." The court asked Wi if he was sure he would like to

keep his attorney, and Wi affirnmed that he would proceed with his
current lawer "for the rest of the trial." The trial continued in
accordance with Wi's decision. At the end of the day, WI's counsel
rem nded the court of Wi's initial request to represent hinself.
The court noted that Wi had twice confirned that he wanted to
proceed with his current | awer, and asked Wi if that was still the
case; Wi responded that it was. W did not raise the issue again.
Wi had an absolute right to self-representation so |ong
as he made his request "clearly and distinctly prior to the

beginning of trial." United States v. Noah, 130 F. 3d 490, 497 (1st

Cr. 1997). But once trial was under way, WI's right to self-
representation becane qualified, see id., and the district court
had "consi derabl e discretion"” to grant or deny WI's request to act
as his own lawyer. 1d. at 498. W review such decisions for abuse
of discretion, mndful that, after trial has begun, "[t]he right to

sel ect or refuse specific counsel is always subject to practical

courtroomconstraints."” United States v. Betancourt-Arretuche, 933

F.2d 89, 93 (1st Cr.), cert. denied, 502 U S. 959 (1991).
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There was no abuse of discretion here. Adistrict court
considering a md-trial request to proceed pro se "nust bal ance the
legitimate interests of the defendant in self-representation
against the potential disruption of the proceedings already in

progress.” Noah, 130 F.3d at 498 (quoting WIllians v. Bartlett, 44

F.3d 95, 99 n.1 (2d Cir. 1994)). In this case, the district court
made every effort to inquire into the extent of Wi's di sagreenents
with his attorney, and then to acconmobdate WiI's conpl ai nts and his
desire to proceed pro se within the constraints of a conplicated
and lengthy trial. Utimately, the court nade a reasonable
judgment in concluding that the disruption that would result from
delaying trial and severing Wi's case outweighed Wi's qualified

interest in self-representation. Betancourt-Arretuche, 933 F. 2d at

94 ("trial court has extensive discretion over 'eleventh-hour'

requests for continuances in order to substitute counsel").?

Wi al so argues that the district court violated his Sixth
Amendnent right to confront the w tnesses against him and to
present a conpl ete defense when it denied his request to recall for
further questioning two witnesses who had already testified. In
fact, however, Wi never noved to recall these witnesses at all--he
sinply expressed the desire to recall them in the context of
explaining to the district court why he was unhappy with his

attorney's performance. Nor did the district court deny any
request to recall witnesses. It nerely explained to Wi that his
| awyer could not recall those w tnesses. Regardl ess, the Sixth
Amendnent  "guarantees an opportunity for effective cross-

exam nation, not cross-examnation that is effective in whatever
way, and to whatever extent, the defense m ght wish." Stephens v.
Hall, 294 F.3d 210, 226 (1st Cir. 2002) (quoting Delaware v. Van
Arsdall, 475 U S. 673, 679 (1986)), cert. denied, 537 US. 1129
(2003). Wi received that opportunity and the court was not
constitutionally required to give hima second chance. See id.
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VI .

Accordingly, we affirm W and Wi's convictions on the
Comrerce Control List counts (Counts 7, 12, 15, 16, 17, 18, and
19), the conspiracy count (Count 1), and the SED counts (Counts 31
and 32). W also affirm WI's convictions on the additional
Commerce Control List counts (Counts 21, 22, 23, 25, and 27), and
affirm Wei's conviction on the immgration count (Count 34). W
vacate both defendants' convictions wth respect to the Minitions
Li st counts (Counts 4 and 5).

W have said that "[w]hen a defendant successfully
chal l enges one of several interdependent sentences, the proper
course often is to remand for resentencing on the other

(nonvacated) counts.” United States v. Garcia-Otiz, 657 F.3d 25,

31 (1st Cr. 2011), cert. denied, 132 S. C. 1126 (2012). e

believe that such a course is appropriate here. "[T]he authority
to reshape a sentence when nulticount convictions garner m xed
reviews on appeal--sone affirmed, sone reversed--loons as an
i nt egral conponent of the trial judge's broad sentencing

di scretion.” United States v. Pimnm enta-Redondo, 874 F.2d 9, 14

(1st Cr.) (en banc), cert. denied, 493 U S. 890 (1989). Thus, we

remand to the district court for further proceedi ngs consistent
with this opinion, including--as the district court deens
appropri ate--proceedi ngs to resentence the def endants on t he counts
for which we have affirnmed their convictions.

So _order ed.
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